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QUESTIONS PRESENTED 

1. Did the Court below commit reversible error in a 
ruling upon evidence excluding as hearsay certain alleged 
oral declarations of the deceased, Laura Bose, alleged to 
have been made to others a number of months after the 
transaction in question, and not in the presence of the 
defendant below, Walter Bose? 

2. Did the Court below commit reversible error in 
granting the motion of the defendant below, Walter Bose, 
to dismiss made at the close of the plaintiff’s case? 
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United States (Unurt of Appeals 

Fob the District of Columbia Circuit 


No. 11,316 


Sidney S. Sachs, Collector of Estate of Laura Bose, 

Appellant 

v. 

Walter Bose, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


The appellee, Walter Bose, the defendant below, prays 
that the judgment of the United States District Court for 
the District of Columbia be affirmed. 

OPINION BELOW 

At the close of the plaintiff’s case, a motion to dismiss 
was made in behalf of the defendant, Walter Bose, in the 
Court below (R. 241, 255) 1 and the same was granted. 

1 Record page numbers are inserted at the left margin of the 
Joint Appendix pages. 
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(R. 286) Judgment was entered October 26, 1951 in 
favor of the defendant, Walter Bose. (R. 332) Judge 
Holtzoff rendered an oral opinion, which is not reported, 
and for the sake of convenience, it is set forth below in 
full. (R. 2S0-2S6) 

THE COURT: (Holtzoff, J.) In a case tried with¬ 
out a jury, a motion to dismiss made at the close of 
the plaintiff’s case is equivalent to a motion for a 
directed verdict made in a case tried by a jury, and is 
governed by the same principles. Consequently, in 
passing on this motion the Court will assume all of 
the testimony introduced by the plaintiff to be true, 
and will also give the plaintiff the benefit of all in¬ 
ferences that can reasonably be drawn from that 
testimony. 

In September, 1947, Laura Bose sold a house owned 
by her and known as 1923 North Capitol Street, in 
Washington, D. C. By far the larger part of the 
purchase price was represented by a promissory note 
for deferred payments amounting to $10,000; the note 
being secured by a deed of trust on the property. 

Laura Bose transferred and assigned the deed of 
trust and the note to her son, Walter Bose. This 
transfer and assignment were in writing. 

Sometime later Laura Bose brought this action 
against her son, claiming that the assignment, though 
outright on its face, had been made in trust for her, 
and seeking to enforce this trust. She died during 
the pendency of the action, and the Collector of her 
estate has been substituted as plaintiff. The Collector 
now makes the additional claim that even if the as¬ 
signment were conditional, it was obtained by undue 
influence. 

As death has sealed Mrs. Bose’s lips, the present 
plaintiff has a difficult task in attempting to establish 
his case. This circumstance, however, does not relieve 
him of the usual burden of proof. The plaintiff’s case 
must be proven by evidence. Speculation, surmise and 
suspicion are not sufficient. 

No direct evidence of a trust has been introduced. 
The plaintiff has adduced evidence tending to show 
that the deceased lived with her son and daughter 
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at the family home originally owned by her, on Web¬ 
ster Street, in Washington, D. C. 

Plaintiff further introduced evidence tending to 
show the deceased looked to the rentals derived from 
the North Capitol Street property for her living ex¬ 
penses, and that she decided to sell that hoipe and 
use the deferred payments of the purchase price, and 
the interest, for her living expenses. 

Contemporaneous declarations made by her that 
she intended to defray her future expenses in this 
manner were admitted in evidence. 

It also appears that thereafter the defendant peri¬ 
odically remitted sums to his mother in small amounts, 
such as $50. Apparently he did so on the assumption 
that he was obligated to do it because he indicated 
that he wanted receipts for those payments. 

There is no other evidence tending to establish a 
trust. This evidence is equally consistent with the 
theory that the assignment of the note and deed of 
trust to the son was outright, subject to his under¬ 
taking to support his mother during her lifetime out 
of the income of the deed of trust and the note, 
which was assigned to him. In fact, if the Court were 
permitted to speculate as to what actually happened, 
its speculation would be that this was, in fact, the 
agreement because the circumstances, coupled with 
the declarations of the deceased, tend in that direc¬ 
tion. If this w T as the agreement there is no cause of 
action. The conclusion is inescapable that the plain¬ 
tiff has not made out a prima facie case showing that 
the defendant holds the deed of trust and the note in 
trust for his mother’s estate. 

The evidence in support of the charge of undue in¬ 
fluence is equally nebulous and does not rise above 
the level of suspicion. There are, indeed, suspicious 
circumstances. 

In the first place, the defendant, though an adult 
of mature years, at that time had no occupation 
and lived in his mother’s home on a small inherited 
income. When his mother arranged to sell the 
North Capitol Street house, he wrote a note to the 
real estate broker requesting that he, rather than 
his mother, be named as payee in the note and in 
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the deed of trust. Naturally, the broker declined 
to draft the documents in this manner. This attempt 
on the part of the defendant was exceedingly im¬ 
proper, and displayed a state of mind that is far 
from commendable. The fact remains, however, that 
this effort failed. 

Shortly thereafter the North Capitol Street house 
was conveyed. The broker delivered the deed of 
trust and the note to Mrs. Bose, and she then signed 
and delivered them to her son, the defendant in this 
action. That there was opportunity to exercise un¬ 
due influence is clear in the sense that both the 
son and the daughter lived in the same household 
with the mother and had the mother’s ear. More than 
opportunity, however, has not been shown; and while 
undue influence may be established by circumstantial 
evidence, even that is lacking in this case. 

Plaintiff relies on cases in other jurisdictions hold¬ 
ing that where property is transferred by an aged 
parent to a child there is a burden of proof on the 
child to establish that the transfer was fair. There 
are no authorities in the Court of Appeals for the 
District of Columbia on this point. We may, there¬ 
fore, look to Maryland, which is the source of the 
common law of the District of Columbia. 

The Maryland law is summarized in Williams v. 
Robinson, 183 Md. 117, at 120: 

“* * * It is well-settled that no presumption 
of fraud arises when a gift is made by parent 
to child, if the parent is mentally competent and 
understands the effect of his act * * * therefore 
the burden of proof is on the person seeking to 
invalidate the gift.” 

And again the Court says: 

“If, however, the natural position is reversed 
by the influence of time so that the parent on 
account of old age and infirmity relies heavily 
upon the child for care and protection or for 
guidance in business affairs, then there exists a 
confidential relationship where the child acts as 
a guardian for the parent, and if there is an 
improvident .gift from the parent to the child 
the court presumes that it was obtained by 
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fraud, and will hold the conveyance void, unless 
the child shows such facts as will satisfy the 
court that he understood the effect of his act 
and there was no imposition.” 

The Court is of the opinion that the evidence intro¬ 
duced by the plaintiff places this case within the first 
rather than within the second of these two rules. 
There is no evidence here that the grantor was either 
feeble or infirm, either mentally or physically. There 
is no evidence whatever which would justify the Court 
in drawing such an inference. 

Secondly, the evidence introduced by the plaintiff 
shows that the deceased dealt directly with the real 
estate broker and that the son’s participation in the 
matter was very minor. 

And, finally, it cannot be said that the disposition 
made of the property was either unnatural or im¬ 
provident. The evidence showed that some years pre¬ 
vious the Webster Street house, in which the mother, 
son and daughter were living, had been conveyed to 
the daughter. There was nothing unnatural in the 
mother’s conveying the proceeds of the sale of an¬ 
other piece of property to the son, coupled with the 
apparent understanding that while he was alive the 
income was to be used for her support. 

The onlv case in this jurisdiction cited by the plain¬ 
tiff on this question is a decision of this court, by 
Judge Reeves, who sat here by assignment. United 
States v. Pettyjohn, 93 Fed. Supp. 177. In that case 
the Court enumerates a number of elements which 
would shift the burden of proof on the child receiving 
the conveyance, and there are two elements that are 
not present here: (1) that the parent, the grantor, 
must have been feeble and weak, physically and men¬ 
tally; and (2) that the disposition must be an un¬ 
natural one. 

The evidence introduced by the plaintiff does not 
establish either one of these two elements, and conse¬ 
quent! v the Pettyjohn case is distinguishable. 

Tn the light of all of the circumstances, the Court 
is constrained to the conclusion that the plaintiff has 
not made out a prima facie case, even assuming all 
of the testimony introduced by him to be true, as 
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well as giving him the benefit of all inferences favor¬ 
able to him that may be drawn from the evidence. 
Accordingly, the motion to dismiss is granted. 

Submit a judgment. You need not have any find¬ 
ings of facts, gentlemen, because I am not deciding 
the facts. I am merely deciding this case as a mat¬ 
ter of law, that the evidence is insufficient. (R. 280- 
286) 


STATEMENT OF THE CASE 

The real complainant in this case is Norma Bose, the 
sister of Walter Bose, the appellee. (R. 44-45 ; 203-204) 
She was responsible for instigating the proceeding in the 
Court below. (Plaintiff’s Exhibit 16, pp. 115-117 of the 
Joint Appendix) 

Laura Bose, their mother, died in September, 1949. 
(R. 220) She was about S6 years of age, (Paragraph III 
of answer) and did not leave any estate. (R. 11S) 

Bernhard H. Bose, their father, died on January 10, 
1934. (R. 122; Paragraph II of answer) 

Upon the death of the father, Bernhard H. Bose, in 
January, 1934, the mother, Laura Bose, became the owner 
of record of the premises 1732 Webster Street, N. W., 
the family residence, and also 1923 North Capitol Street, 
as sole devisee under his will which was duly admitted to 
i probate in the District of Columbia, Administration No. 

! 46,069. (R. 123, 129, 194; Paragraph 2 of complaint, and 
Paragraph II of answer) 

i Norma Bose and Walter Bose lived with their parents 
at 1732 Webster Street, N. W., the family residence, and 
continued to reside there with the mother after their 
father’s death. (R. 129) 

In April, 1934, soon after the father’s death, the 
daughter Norma Bose secured a deed in her name from 
Laura Bose, the mother, to the family residence at 1732 
Webster Street, N. W. (R. 195) At the time of the trial 
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of this case in the Court below it was asserted that this 
property was of the value of about $40,000.00. (R. 119, 
145, 191-192) 

Norma Bose has been a school teacher for about 25 
years. (R. 122, 177) 

Walter Bose was in business for many years, but dis¬ 
continued the same in 1938, and thereafter devoted him¬ 
self principally to caring for his mother, buying the gro¬ 
ceries, cooking her meals, taking her for an auto ride 
practically every day, nursing her during periods of ill¬ 
ness, and making repairs to the premises at 1732 Webster 
Street, N. W., 1923 North Capitol Street, and 1505 North 
Capitol Street. 2 The evidence introduced by the plaintiff 
Collector showed that the defendant below, Walter Bose, 
actually paid for the gas, electricity, phone bill, food for 
his mother, Laura Bose, and anything that she needed. 
Norma Bose testified that these were to be paid out of 
the rental income from 1923 North Capitol Street. The 
rental income from that property only amounted to $75.00 
per month, and the tax returns of Laura Bose showed 
that the net rents during 1945 and 1946 only averaged 
between about $45.00 to $47.00 per month. (Copy of these 
returns follow page 130 of the Joint Appendix; R. 105, 
129-131, 136-137, 179, 220-221; Plaintiff’s Exhibit 16, page 
115 of Joint Appendix) Laura Bose, the mother, and 


2 The premises at 1505 North Capitol Street are not involved in 
this case. Walter Bose has been the real owner of this property 
since May 9, 1919 when it was conveyed to his father, Bernhard 
H. Bose, to hold for him because Walter Bose expected to go into 
the military service. On or about September 8, 1919, Bernhard H. 
Bose and his wife, Laura Bose, executed and delivered to Walter 
Bose a deed to this property. The deed was placed in a safe de¬ 
posit box and was not recorded until January 17, 1934. Another 
relative gave Walter Bose the down payment for this property and 
Walter Bose made the monthly payments. Bernhard H. Bose, the 
father, worked for the government in the pension office, and had 
very little to do with the business at that address. 
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Walter Bose, the son, were devoted to each other. (R. 
222-223) 

In September, 1947, Laura Bose sold the premises at 
1923 North Capitol Street. The sale was negotiated by 
H. L. Rust Company, which had managed the property 
for many years and collected the rents. The net proceeds 
of the sale consisted of a negotiable deed of trust note 
in the amount of $10,000.00, together with a check of the 
Columbia Title Company for $1,832.57. The deed of trust 
note, bearing interest at 5%, was payable as to principal 
and interest in monthly installments of $100.00—as com¬ 
pared with a gross rental of $75.00 monthly which had 
been received from the property. The real estate agent 
who closed the sale delivered the trust note and check to 
the mother on September 10, 1947. Laura Bose endorsed 
both instruments and delivered them to Walter Bose on 
the same day. The check was endorsed in blank. The 
deed of trust note had written on it above her endorse¬ 
ment, but in the handwriting of Walter Bose, “Pay to the 
order of Walter Bose.” (Stipulations, Pretrial Order, R. 
331; Plaintiff’s Exhibit 50; R. 35-37, 83-S4, 90-92, 94, 98, 
104-105) 

The defendant, Walter Bose, in his answer alleged that 
he installed in the premises 1923 North Capitol Street, at 
his own expense, new plumbing, electrical fixtures, a new 
porch, a hot water heater and an oil burner, and he plas¬ 
tered, painted and papered the same at his own expense; 
that the property at 1923 North Capitol Street has not 
been a paying property for many years; that the net re¬ 
turns of the said property, when rented, have at no time 
averaged more than $45.00 a month; that in September, 
1947, his mother, who was the nominal record owner, and 
Walter Bose mutually agreed to sell the said property and 
his mother then informed him for the first time that she 
had deeded the family home, namely, premises 1732 Web¬ 
ster Street, N. W., to her daughter, the said Norma Bose, 
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and had also transferred to her the entire personal estate 
belonging to Walter Bose’s father, and his mother then 
and there, in an effort to equalize in some measure, the 
distribution of the property inherited from the father, and 
in payment of his services rendered to the mother and 
expenses incurred by him in connection with the upkeep, 
repair and maintenance of both houses, negotiated and 
endorsed to Walter Bose the check and the $10,000 de¬ 
ferred purchase money note received from the sale of 
the premises 1923 North Capitol Street. (Paragraphs 
III, IV, V and VI of answer; R. 175, 303) 

It was the position of the defendant, Walter Bose, that 
the note and check in suit were negotiated, transferred and 
delivered to him outright by his mother, Laura Bose, for 
vlauable consideration, and that he received, took title to, 
and possession of, same as his own, as his mother wished, 
with her full knowledge, consent and agreement, and not 
as custodian, trustee or agent for his mother. (Pretrial 
Order, R. 330) 

After the plaintiff Collector rested in the Court below, 
he was permitted to reopen the case and introduced in 
evidence part of the deposition of Walter Bose, taken 
November 3, 1950, made a part of the record in this 
case, as follows: 

“Question: When it was determined to sell this 
property did you and your mother discuss how she 
would live after the property was sold? 

“Answer: Yes. 

“Question: What was that discussion? 

“Answer: That was discussed just right after 
she had given me the note and the check. She gave 
them to me.” 

Then something irrelevant. 

“Answer: There was no question about it as I 
was taking care of my mother for years. 
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‘‘Question: It was understood you would take 
care of your mother? 

“Answer: Yes, I always did.” 

On page 78: 

“Question: Did you agree with your mother that 
you would continue to support her? 

‘ ‘ Answer: Absolutely. 

“Question: Out of the proceeds of this sale? 

“Answer: No. Proceeds of my own funds. 

“Question: What funds did you have? 

“Answer: I had the property rented on North 
Capitol Street there. (1505 North Capitol Street) 

“Question: At $120 a month? 

“Answer: No. I finally got a little more out of 
it. 

“Question: How’ much? 

“Answer: I don’t know offhand. 

“Question: You know’ approximately how much. 
This w’as only a couple of years ago. 

“Answer: Oh, no. 

“Question: Three years ago. 

“Answrer: Oh, you mean about—let’s see—how 
much was it, about, let’s see, now’—I did get higher 
rent. I think I got $100 rent instead of $75. 

“Question: That is $145? 

“Answer: About that. I got a little more; yes. 

“Question: So it was the understanding when this 
1923 w’as sold that you would continue to support 
your mother out of the rent from 1505; is that right? 

“Answer: I have always supported my mother. 

“Question: Is that right? 

“Answer: I have always supported my mother 
and expect to continue.” 

Then I said, “Will you read that question?” And 
the question w’as reread by the reporter; and I said, 
“Is that right? Can you answrer that Yes or No?” 
And the witness said, “Yes.” 

THE COURT: 1923, that is the address of the 
North Capitol Street house? 

MR. SACHS: Of the one that is in litigation. 

THE COURT: 1923 North Capitol Street? 
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MR. SACHS: That is right. There is one other 
statement in title deposition, at page 113. I said to 
the defendant: 

“Question: Do I understand you correctly to say 
that your mother turned over, without any strings 
attached, the notes, the Scott note, and the check 
from the title company? 

“Answer: That is exactly what she said: ‘These 
are yours without hindrance/ ” 

Those were the statements that we wanted intro¬ 
duced. (R. 251-254) 

The defendant below, Walter Bose, deposited the check 
in the sum of $1,832.57 in the Northeast Building Associa¬ 
tion (Plaintiff’s Exhibit 4) and deposited the note in the 
sum of $10,000.00 in the National Capital Bank for col¬ 
lection for his personal account. (Pretrial Order, R. 331, 
Plaintiff’s Exhibit 50) 

Laura Bose, at the time of the transaction in question 
here, was mentally alert. (R. 190) Both the plaintiff 
and defendant below conceded that the mental health of 
Laura Bose was good. (R. 80) 

Walter Bose was married the early part of June, 1948. 
(R. 231-232), and thereafter lived elsewhere with his wife 
in Washington, D. C. As stated heretofore, the mother 
died in September, 1949. (R. 220) Walter’s marriage met 
with the complete approval of the mother (R. 231-232, 
Plaintiff’s Exhibit 12), but the daughter, Norma Bose, 
was greatly incensed over the marriage and instigated this 
suit through her mother as a means of visiting her wrath 
upon her brother, the said Walter Bose. The complaint 
herein was filed July 10, 1948. (R. 190) The means em¬ 
ployed by the said Norma Bose in procuring the mother’s 
signature to the complaint are not revealed by the rec¬ 
ord, but the defendant, Walter Bose, was prepared to 
show in the Court below that his mother had no intention 
of suing him. 
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After this suit was filed, Walter Bose made many 
attempts to visit liis mother, as each was devoted to the 
other, but the daughter, Norma Bose, locked the doors to 
prevent him from making such visits, and Norma Bose 
kept the mother a virtual prisoner in the house. (R. 233, 
Plaintiff’s Exhibit 13; Plaintiff’s Exhibits 14, 16, 17a, 21, 
22, 23, 26a, 27a, 2Sa; Pages 115 to 124, inclusive, of Joint 
Appendix) 

The defendant below, Walter Bose, after he was mar¬ 
ried, mailed $50.00 per month to his mother regularly. 
He felt, however, that he should not pay all of the house¬ 
hold bills as he had done for the prior years. (Plaintiff’s 
Exhibits 14, 16, 17a, 21a, 22, 23, 26a, 27a, 28a, 31a, pp. 
115-124 of the Joint Appendix) 

SUMMARY OF ARGUMENT 

I. The Court Below Ruled Correctly in Excluding the 
Alleged Oral Declarations of the Deceased, Laura Bose, 
Alleged to Have Been Made a Number of Months After 
the Transaction in Question. 

II. The Court Below Ruled Correctly in Granting the 
Motion of the Defendant, Walter Bose, to Dismiss at the 
Close of the Plaintiff’s Case. 

ARGUMENT 

I 

It is respectfully submitted that the Court below did 
not commit reversible error in ruling upon evidence ex¬ 
cluding as hearsay certain alleged oral declarations of the 
deceased, Laura Bose, alleged to have been made to others 
a number of months after the transaction in question, and 
not in the presence of the defendant below, Walter Bose. 
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Mrs. Ann Dodge Goodbee, a member of the Louisiana 
and Maryland Bars, was called as a witness by the plain¬ 
tiff Collector. Mrs. Goodbee testified that she was a 
friend of Mrs. Burnita S. Matthews, who at that time 
was attorney for the plaintiff, (see bill of complaint) and 
that she stayed at the Bose household, 1732 Webster 
Street, N. W., as a favor to Mrs. Matthews, for a period 
of about five weeks commencing about August 1, 1948, 
(R. 43-46) about eleven months after the transaction in 
question here, which took place in September, 1947. 

Mrs. Goodbee testified in part as follows: 

Q After you lived there did you come to know 
Laura Bose? 

A Mrs. Bose? 

Q The old lady. 

A Yes; very well. 

Q And did you discuss w r ith her from time to time 
the pending lawsuit which she had against her son, 
Walter Bose? 

* * * * 

THE WITNESS: Oh, yes. 

BY MR. SACHS: 

Q Would you relate those conversations? 

MR. DONNELLY: I will object to any evidence 
of this sort, if Your Honor please, on the ground it 
is hearsay. He has not laid the foundation to show 
the presence of the defendant at the time of these 
conversations. (R. 46-47) 

Mrs. Goodbee further testified in part as follows: 

Q I believe you said you came to live at Mrs. 
Bose’s about the first of August, 1948; is that cor¬ 
rect ? 

A That is right. 

Q And how long did you stay there? 

A Oh, probably five weeks. 

• • • • 

Q During that period did you from time to time 
talk to Mrs. Bose about the note and check which 
she had turned over to her son? You can answer 
that Yes or No. 

A Yes. 
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• i • • 

Q When you talked to her alone, did she tell you 
what her intention was when she turned the note and 
check over to her son? You can answer that Yes or 
No. 

A Yes. 

Q What did she say her intention was? 

MR. DONNELLY: You have my objection pre¬ 
viously stated. 

THE COURT: Objection sustained. (R. 60-62) 
The Court stated in part as follows: 

THE COURT: I am going to sustain the objec¬ 
tion. Of course, if these were admissions against in¬ 
terest, they would be admissible, but these are state¬ 
ments made by the plaintiff, which are offered in 
evidence in support of the plaintiff’s case, and I think 
they are self-serving declarations. (R. 46-47) 

• * • • 

I am going to exclude the evidence, gentlemen, on 
the authority of the decision of the Circuit Court of 
Appeals for the 8th Circuit in Krug v. Mutual Bene¬ 
fit Life & Accident Association, 120 Fed. (2d) 296, 
298, 299. 

Judge Sanborn, who is an eminent judge, discusses 
at great length the question of admissibility of dec¬ 
larations of a deceased, and points out the exclusion 
of such evidence is in accord with the rule announced 
by the Supreme Court and by various federal courts, 
and cites a number of cases, including two from the 
Supreme Court, in support of his conclusion. And, in 
addition, I would say that the reasoning of Judge 
Sanborn appears to me as sound. (R. 58) 

* • • • 

The declarations which the plaintiff is seeking to 
offer in evidence were made a considerable length of 
time after the transaction here in question. 

The Court, therefore, will exclude declarations of 
the deceased made subsequent to the transaction here 
in question. The Court will admit any declarations 
of the deceased made at or about the time of the 
transaction. And the Court wishes to add that it 
believes that there is sound reason, not only in logic 
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but in policy, in excluding such evidence. It has been 
said time and time again that declarations of what 
dead men have said forms a very unreliable type of 
evidence, because recalling what was said, some years 
previous, by a person now dead, concerning a matter 
which was not of private interest to the witness. And 
to admit such evidence would also give an opportu¬ 
nity to unscrupulous witnesses and unscrupulous par¬ 
ties to fabricate evidence. 

While this latter consideration does not apply to 
the parties in this case, it is a general consideration 
of policy that supports, it seems to me, the rule of 
exclusion. (R. 59-60) 

The record shows that the Court below heard lengthy 
arguments on this point and considered the pertinent deci¬ 
sions. (R. 46-74) 

The plaintiff Collector also sought to introduce in evi¬ 
dence alleged oral declarations of the deceased, Laura 
Bose, to the daughter, Norma Bose, in June, 1948, about 
nine months after the transaction in question. (R. 151, 
167) The Court adhered to its previous ruling, stating 
in part as follows: 

THE COURT: Ordinarily, statements made by a 
deceased person are inadmissible, as hearsay. There 
are certain exceptions to that rule, and in order to 
justify their admissibility, the party that proffers 
such evidence must bring himself within the exception 
to the general rule. 

One of the exceptions is that a declaration made by 
the deceased as to his intention, if the intention is in 
issue, is admissible. In this jurisdiction, tins excep¬ 
tion prevails; Lee v. Mitcham, 98 Fed. (2d) 298, at 
301. But in that case Judge Groner points out that 
the declarations, in order to be admissible, must have 
been made at the time of the transaction, in order to 
determine the issue of intent. A declaration or state¬ 
ment of a transaction made by him contemporaneously 
or approximately at the date of the transaction, may 
be evidence of what is in his mind, and therefore, it 
is not only relevant but also competent. It may be 
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the only way of proving a person’s intention, because 
there is no X-ray or other machinery by which it is 
possible to delve into the mind of another person. 
But a declaration subsequent to the event, as to what 
a person’s intent was on some prior occasion, is ob¬ 
viously not a verbal act, to use the term used by 
Judge Groner; it is a declaration of something that 
happened previously and, therefore, such declarations 
do not come within the exception recognized in Lee 
v. Mitcham. 

It seems to me that this is sound, not only on au¬ 
thority but also on principle. What a person says in 
reference to his intention at the time he does an act, 
is a verbal act; it is a disclosure of his intention and, 
as I said before, it may be the very best way of 
proving intention. 

However, when we come to a statement of a past 
intention, we are no longer within that field. Logic¬ 
ally, the statement becomes a declaration of a past 
event, and it may be an afterthought, it may be a 
change of mind, it may be an inaccurate recollection, 
and it certainly is not a verbal act. 

I shall adhere to my ruling, and will exclude any 
declarations, on the subject of intent, made by the 
deceased, that were not contemporaneously made or 
about the time of the transaction, which were made 
at some period subsequent to it. (R. 154-156) 

In Krug v. Mutual Benefit Life & Accident Association 
(C.C.A. 8), 120 F. (2d) 296, 29S-299, Circuit Judge San¬ 
born, who delivered the opinion of the Court, stated in 
part as follows: 

“The rulings upon evidence of which the plaintiff 
complains relate mainly to the exclusion, as hearsay, 
of statements made by the insured to others as to 
having sustained a fall. The evidence showed that 
after December 21, 1937, the insured had discolora¬ 
tions upon his body, which looked like bruises and 
abrasions. The plaintiff offered to prove by Lydia 
King, the widow of the insured, that when he went 
to the hospital on December 27, 1937, and wras being 
examined by his doctor, the doctor asked the insured 
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what caused these discolorations, and was told by 
him that, a few days before, he had been on a ladder 
working: on Christmas lights, that the ladder broke, 
and that he fell. The objection of the defendants to 
this testimony, as hearsay, was sustained. The court’s 
ruling was in accord with the rule announced by the 
Supreme Court of the United States, and by this court 
and other federal courts, and by the courts of Mis¬ 
souri. (Northern Pacific R. Co. v. Urlin, 158 U. S. 
271, 274, 275, 15 S. Ct. 840, 39 L. Ed. 977; Boston & 
Albany R. Co. v. O’Reilly, 158 U. S. 334, 337,15 S. Ct. 
830, 39 L. Ed. 1006; London Guarantee & Accident 
Co. v. Woelfle, 8 Cir., 83 F. 2d 325, 335; Aetna Life 
Ins. Co. v. Quinlev, 8 Cir., 87 F. 2d 732, 733, 734; 
Delaware. L. & W. R. Co. v. Roalefs, 3 Cir., 70 F. 21, 
22: Chicago Railways Co. v. Kramer, 7 Cir., 234 F. 
245, 251; Flannagan v. Provident Life & Accident Ins. 
Co., 4 Cir., 22 F. 2d 136, 139, 140; Hartford Accident 
& Indemnity Co. v. Baugh, 5 Cir., 87 F. 2d 240, 241; 
Winningham v. Travelers Ins. Co., 5 Cir., 93 F. 2d 
520, 521; Hartford Accident & Indemnity Co. v. Car¬ 
ter, 5 Cir., 110 F. 2d 355, 356; Brady v. Springfield 
Traction Co., 140 Mo. App. 421, 124 S. W. 1070, 1073; 
Freeman v. Loyal Protective Ins. Co., 196 Mo. App. 
383, 195 S.W. 545, 548: Hutchinson v. Missouri Pac. 
Ry. Co., Mo. App., 288 S.W. 91, 94; Kinchlow v. 
Kansas City, K. V. & W. Ry. Co., Mo. Sup., 264 S.W. 
416, 421: Magill v. Boatmen’s Bank, 288 Mo. 489, 
232 S.W. 448, 451. Compare, Meaney v. United 
States, 2 Cir., 112 F. 2d 538, 539, 540.)” 

Also see Gadsden v. United States, District Court, D. 
Maryland, (1944), 54 F. Supp. 151, 154, excluding verbal 
statements alleged to have been made nearly two months 
after the narrated occurrence, and Hartford Accident & 
Indemnity Co. v. Oliver, (C.C.A. 5), 123 F. 2d 709 (1941). 

In Lee v. Mitcham, 69 App. D. C. 17, 98 F. 2d 298 
(1938), Chief Justice Groner, who delivered the opinion 
of the Court, stated in part as follows: 

«* • • i n nearly all such cases as this the courts 
have resorted to the declarations of the actors at 
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the time of the transaction in order to determine the 
issue of intent, for there is frequently no other way 
of resolving the issue. If Edmonston, who died two 
years after the transaction, had been alive at the 
trial, it cannot be questioned that he could then have 
testified to his intention. His written declaration of 
intention is no less admissible than his oral declara¬ 
tion; the question is rather one of weight than of 
competence. We think the settled rule which is ap¬ 
plicable generally is that whenever intention is of 
itself a distinct and material fact in a chain of cir¬ 
cumstances, it may be proved by contemporaneous 
oral or written declarations of the party. Mutual 
Life Ins. Co. v. Hillmon, 145 U.S. 285, 12 S.Ct. 909, 
36 L.Ed. 706; Chichester Chemical Co. v. United 
States, 60 App. D.C. 134, 136, 49 F.2d 516; In re 
Kaufmann’s Estate, 281 Pa. 519, 127 A. 133, 138; 
22 C.J., $297, et seq.” 

The alleged oral declarations of the deceased in ques¬ 
tion here were in no sense contemporaneous with the 
transaction, but were alleged to have been made months 
.afterwards and not in the presence of the defendant be¬ 
low, Walter Bose. Such alleged oral declarations were 
properly excluded by the Court below. 

n 

It is respectfully submitted that the Court below did 
not commit reversible error in granting the motion of 
the defendant below, Walter Bose, to dismiss made at the 
close of the plaintiff’s case. 

The plaintiff Collector failed to establish any trust, 
fraud or undue influence. The evidence is clear that the 
mother, Laura Bose, in writing transferred and assigned 
the check and the note to her son, Walter Bose, outright, 
so that he would have the same without hindrance, and 
there were many considerations which justified her doing 
so. 
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It is believed that the leading cases in the District of 
Columbia which are in point are as follows: 

Gibson v. CoUitis, 55 App. D.C. 262, 4 F.2d 874 
(1925) certiorari denied, 267 U.S. 605, 45 S.Ct. 508, 
69 L.Ed. 810, cited at length in Thompson v. Smith, 
(C.A.D.C.), 103 F.2d 936, 945 (1939) 

Towson v. Moore, 172 U.S. 17 (1899), affirming 11 
App. D.C. 377 

MackaU v. MackaU, 135 U.S. 167 (1890), affirming 
a decree of the Supreme Court of the District of Co¬ 
lumbia 

The case of Gibson v. Collins, supra, involved a suit by 
the next friend of a grantor of a deed to set the same 
aside on the ground of mental incapacity and undue in¬ 
fluence and fraud. Associate Justice Van Orsdel, who 
delivered the opinion of the Court, stated in part as fol¬ 
lows: 


“• * * Actions betraying gratitude for services 
rendered or to be rendered to an aged person under 
the circumstances here detailed, and the relations 
which had existed between the mother, her son, and 
daughter-in-law over a period of 25 years, do not 
constitute undue influence. As the court said in Mack- 
all v. MackaU, 135 U.S. 167, 172, 10 S.Ct. 705, 707 
(34 L.Ed. 84): ‘It would be a great reproach to the 
law if, fn its jealous watchfulness over the freedom 
of testamentary disposition, it should deprive age and 
infirmity of the kindly ministrations of affection, or 
of the power of rewarding those who bestow them.’ 
And in Conley v. Nailor, 118 U.S. 127, 134, 6 S.Ct. 
1001, 1005 (30 L.Ed. 112) the court in announcing 
the rule said: ‘The undue influence for which a will 
or deed will be annulled must be such as, that the 
party making it has no free will, but stands in vin- 
culis.’ The situation disclosed in the present case 
falls far short of meeting the heavy burden cast upon 
the plaintiffs in attempting to establish the invalidity 
of the deed upon the theory that it was executed as 
the result of undue influence exerted upon the mother. 

“The rule is no less stringent on the question of 
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lack of mental capacity. As was said by Judge San¬ 
born in Ludwig v. Bressler, 253 F. 8, 11, 165 C.C.A. 
28, 31: ‘The question of the mental capacity of an 
aged or feeble person to dispose of her property is 
not whether or not the powers of her mind were 
impaired, or whether or not she had ordinary ca¬ 
pacity to do business, but it is whether or not she 
had any—the smallest—capacity to understand what 
she was doing and to determine intelligently whether 
or not she would do it. Sawyer v. White, 122 Fed. 
223, 224, 58 C.C.A. 587, 5S8; Mann v. Keene Guaranty 
Sav. Bank, 29 C.C.A. 547, 54S, 86 Fed. 51, 52; Rugan 
v. Sabin, 3 C.C.A. 578, 5S4, 53 Fed. 415, 421; Stew¬ 
art’s Ex’r v. Lispenard (N.Y.) 26 Wend. 303; Ex 
parte Barnsley, 3 Atk. 16S; Hill v. Nash, 41 Me. 586, 
66 Am. Dec. 266; Jackson v. Bang (N.Y.) 4 Cow. 216, 
15 Am. Dec. 354; Dennett v. Dennett, 44 N.BL 531, 
84 Am. Dec. 97; President, etc., v. Merritt (C.C.) 75 
Fed. 4S0, 492. Any other test would wrest from the 
feeble and the aged that power over their earnings 
and savings which is their best safeguard against 
misfortune, and would produce endless uncertainty, 
difficulty, and litigation.’ Unquestionably the infirmity 
of years was showing its influence upon the mother 
in this case, but not to an extraordinary degree; not 
to the extent of disabling her from determining 
whether or not she desired to make the conveyance 
at the time it was made; and not to the extent of 
disabling her from transacting her own affairs, in a 
limited way, or acting upon the advice of others. 

“Old age, eccentricity, partial impairment of men¬ 
tal faculties, delusion or lapses of memory not affect¬ 
ing the immediate transaction, are not sufficient basis 
for setting aside a conveyance, if the grantor pos¬ 
sesses sufficient mental capacity to comprehend the 
nature of the transaction. Crosby v. Dorward, 248 
HI. 471, 94 N.E. 78, 140 Am. St. Rep. 230. That the 
mother, in this instance, at the time the deed was 
executed, the moment when mental capacity must be 
tested, was sufficiently in possession of her faculties 
to comprehend the nature of the transaction, its ob¬ 
ject, and the reason for making the conveyance, we 
think is beyond question. In the light of the record, 



every principle of justice and equity impels us to up¬ 
hold the validity of this conveyance.” 

The evidence in the instant case showed that Laura 
Bose was mentally alert and of good mental health. 
There were many considerations which moved her to give 
the check and the note to her son, Walter Bose. Walter 
Bose conducted a small grocery, tea and coffee store for 
a period of approximately 30 years from 1908 to 1938, 
when he retired from the business, and devoted himself 
to ministering to his mother’s welfare and wants, and 
paying the household bills. The net rents of $45.00 per 
month from 1923 North Capitol Street were certainly not 
sufficient to meet all of the obligations which he bore. He 
showed exceptional devotion to his mother, and was the 
one who took care of her. His sister, Norma Bose, was 
away from home during the day teaching school and she 
left each summer on vacations. 

In Towson v. Moore, supra, it was held that the burden 
of proving undue influence in a gift from an aged woman 
to daughters with whom she lived alternately rests upon 
the plaintiff who brings the action to set the gift aside. 
Mr. Justice Gray, wdio delivered the opinion of the Court, 
stated in part as follows: 

“It was contended by the plaintiffs that the court 
of appeals erred in holding that the burden of prov¬ 
ing undue influence was upon them; and it was argued 
that by reason of the confidential relations between 
the donor and the donees the burden of proof was 
shifted upon the latter to prove the validity of the 
gift of the bonds. But the ruling of the court of ap¬ 
peals in this respect is supported by the decisions of 
this court, as will appear by an examination of those 
decisions.” 

The plaintiff Collector in this case did not even 
prove confidential relationship. Laura Bose wanted her 
son, Walter Bose, to have the check and note without 
hindrance. There w’as ample consideration for the trans- 
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fer. It was also argued in the above case without suc¬ 
cess that the burden of proof shifted. In that case a 
decree was entered dismissing the bill of complaint, 
and the Court of Appeals affirmed the decree. 11 App. 
D.C. 377. , 

The plaintiff Collector did introduce in evidence the 
testimony by deposition of the defendant below, Walter 
Bose, in explanation of the transaction, showing clearly 
that the mother, Laura Bose, made an outright transfer 
of the check and note to him, and that this 'was the free 
act of his mother. (R. 251-255) Walter Bose testified in 
part as follows: 

“Question: So it was the understanding when this 
1923 was sold that you would continue to support 
your mother out of the rent from 1505; is that right? 

“Answer: I have always supported my mother. 

“Question: Is that right? 

“Answer: I have always supported my mother and 
expect to continue.” 

• • • • 

“Question: Do I understand you correctly to say 
that your mother turned over, without any strings 
attached, the notes, the Scott note, and the check 
from the title company? 

“Answer: That is exactly what she said: ‘These 
are yours without hindrance/ ” (R. 252-254) 

That was the contemporaneous declaration of the 
mother. Norma Bose sought to secure a one-half interest 
in 1923 North Capitol Street, but the mother finally called 
a halt to the same. (R. 181-184, 221, 240-241) 

In Mackall v. Mackall, supra, it was held that influence 
gained by kindness and affection will not be regarded as 
“undue,” if no imposition or fraud be practiced, even 
though it induces one to make an unequal and unjust 
disposition of his property in favor of those who have 
contributed to his comfort and ministered to his Avants, if 
such disposition is voluntarily made. 
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Norma Bose secured from her mother a deed to 1732 
Webster Street, which was asserted below to be a $40,- 
000 property, and it was only fair and equitable that the 
mother transfer the note and check representing the pro¬ 
ceeds of sale of 1923 North Capitol Street to her son, 
Walter Bose, particularly to reimburse him for the house¬ 
hold bills and other expenses. Walter Bose does not have 
any suit pending against Norma Bose respecting 1732 
Webster Street, N. W. 

The Court below did consider evidence regarding dis¬ 
position of family property and was taken into considera¬ 
tion in ruling on the defendant’s motion to dismiss, (R. 
119, 145-146, 195) and therefore no prejudicial error was 
committed. The tax returns did not prove anything. The 
1947 return was apparently prepared by Louis A. 
Schwartz, Deputy Collector, and he may have felt that 
the November and December, 1947 payments were tax¬ 
able to Laura Bose because she made the sale. The 1948 
Declaration of Estimated Tax was probably filed in 
March, 1948, before the complaint was filed in this case. 
The complaint was filed on July 10, 1948. Walter Bose 
is no tax expert, and he may have been of the view that 
the mother was liable for the tax during her lifetime, as 
she made the sale. The sale was reported in the 1947 
return as an installment sale. 

The plaintiff Collector not only failed to make out a 
prima facie case against the defendant below, Walter 
Bose, but actually proved the case in favor of Walter 
Bose by introducing in evidence his deposition showing 
that the mother, Laura Bose, wanted Walter Bose to 
have the check and note outright without hindrance. (R. 
252-254) 



CONCLUSION 


In conclusion, it is respectfully submitted that the judg¬ 
ment below should be affirmed, with costs allowed to the 
appellee, Walter Bose. 
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